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 1.  TIME:  9:00   CASE#: MS16-0366 
CASE NAME: SEKK INVESTMENTS VS VIRGEN 
SPECIAL SET HEARING ON: JURY TRIAL SET BY MANUEL VIRGEN 
* TENTATIVE RULING: * 
 
Continued at request of the parties. 

  

  
 2.  TIME:  9:00   CASE#: MSC15-01496 
CASE NAME: RCS RECOVERY VS WHITE 
HEARING ON MOTION TO/FOR DEEM TRUTH IN REQ FOR ADMISSIONS & 
SANCTIONS FILED BY RCS RECOVERY SERVICES, LLC 
* TENTATIVE RULING: * 
 
  Plaintiff’s motion to have the truth of matter specified in Plaintiff’s First Set of Requests 

for Admission is granted.  The request for sanctions of $960 is granted. 

 The moving papers establish that the Requests for Admission were properly served, that 

no response was received, that Plaintiff sent a meet-and-confer letter to Defendant, and that no 

response to the letter was received.  Defendant has filed no response to the motion. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-02116 
CASE NAME: SMITH VS. KING 
HEARING ON MOTION TO/FOR ORDER GRANTING RELIEF FROM WAIVER OF 
JURY TRIAL FILED BY ROBERT SMITH 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to set aside waiver of jury trial and allow late posting of jury fees is granted.  

Based on the supplemental declaration of Michael LaMay, Defendant has withdrawn her 

opposition to the motion.    
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 4.  TIME:  9:00   CASE#: MSC16-00176 
CASE NAME: JACKSON VS. SOULMAN 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES CLAIM IN 
COMPLAINT FILED BY SCOTT SOULMAN, CARRINGTON REAL ESTATE 
* TENTATIVE RULING: * 
 

 The motion to strike filed by defendants Carrington Real Estate Services and Scott 

Soulman is granted, with leave to amend.   

Defendants move to strike the claims for punitive damages on the ground that the 
complaint does not allege facts (1) constituting “oppression, fraud, or malice” within the meaning 
of Civil Code section 3294(a); and (2) establishing liability for punitive damages of defendant 
Carrington Real Estate Services, Inc. for the actions of defendant Soulman, under Civil Code 
section 3294(b).  

 
Plaintiff Anthony Jackson (“Jackson”) alleges that he was the lawful tenant of Leonita 

Pancho when U.S. Bank foreclosed on the property, and the property was sold on March 12, 
2015.  (Complaint, pars. 8, 10, 11, 12.)  After the foreclosure sale, defendant Soulman, acting 
“at the direction and consent of all defendants” changed the locks on the premises on March 
13th.  (Complaint, Pars. 12, 27.)  On March 16, Jackson and Soulman spoke by telephone and 
Soulman advised Jackson that he could not return to the premises.  (Complaint, Par. 
14.)  Plaintiff alleges that the “wrongful eviction” “as intentional, oppressive and malicious within 
the meaning of Civil Code section 3294 in that it subjected Plaintiff to cruel and unjust hardship 
in willful and conscious disregard of Plaintiff’s rights and safety, thereby entitling Plaintiff to an 
award of punitive damages.”  (Complaint, Par. 19.)  Plaintiff also alleges that defendants 
converted his personal property by “preventing [him] from obtaining access, use or possession 
of [it]” and then causing all of it to be “sold or otherwise disposed of . . . without Plaintiff’s 
knowledge or permission.”  (Complaint, Pars. 46, 47.) 

 
With respect to the second ground for the motion, Civil Code section 3294(b) provides 

that an employer is not liable for punitive damages under subdivision (a), “unless the employer 
had advance knowledge of the unfitness of the employee and employed him or her with a 
conscious disregard of the rights or safety of others or authorized or ratified the wrongful 
conduct for which the damages are awarded[.]”  (Emphasis added.)  In this instance, Jackson 
alleges that Soulman acted “at the direction and consent of all defendants.”  (Complaint, Par. 
27, 47.)  This is sufficient to satisfy the requirements of subdivision (b). 

 
This leaves the requirements of subdivision (a).  Plaintiff must plead facts, rather than 

just conclusions, to support a claim for punitive damages.  (Grieves v. Superior Court (1984) 
157 Cal.App.3d 159, 166.)   In this instance, Plaintiff has sufficiently alleged that he was a 
tenant, and therefore the lawful manner for the new owner to proceed was through a notice to 
quit and subsequent unlawful detainer action, not through a lockout.  Given those allegations, 
the requirement of “oppression, fraud, or malice” would be satisfied by an allegation that 
defendants knew that Jackson was a lawful tenant when the lockout occurred, or shortly 
thereafter or other facts showing a conscious disregard of plaintiff’s rights within the meaning of 
the terms “malice” or “oppression” as defined by Civil Code section 3294 (c).   
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The complaint, however, contains no such allegation.  In Paragraph 14, Jackson does 
allege that on March 16, 2015, he spoke with Soulman, who advised him that he could not 
return to the premises.  The logical inference to be drawn from the allegation is that Jackson 
must have told Soulman at that point that he was a tenant, which could be sufficient for these 
purposes.  But the paragraph does not so state. 

 
The complaint also states that Soulman interfered with and ultimately disposed of 

plaintiff’s property without notice, but does not allege that Soulman knew this was wrongful or 
allege other facts showing conscious disregard for plaintiff’s rights. 

 
Accordingly, the motion to strike is granted, with leave to amend.  No later than August 

15, 2016, Plaintiff shall file and serve an amended complaint either (1) striking all references to 
punitive damages; or (2) alleging specifically the facts constituting oppression, fraud, or malice.   
 

  

 5.  TIME:  9:00   CASE#: MSC16-00706 
CASE NAME: PRASHANTH MACHAIAH VS. BRIAN K 
HEARING ON DEMURRER TO COMPLAINT of MACHAIAH FILED BY BRIAN 
KILIAN, BETH KILIAN 
* TENTATIVE RULING: * 
 
 
Before the Court is a demurrer (the “Demurrer”) filed by defendants Brian Kilian and Beth Kilian 
(collectively, “Defendants,” or “Kilians”). The Demurrer is opposed by the plaintiffs in this case, 
Prashanth Machaiah and Neetu Machaiah (collectively, “Plaintiffs,” or “Machaiahs”). The 
Demurrer relates to the Complaint filed by Plaintiffs on April 12, 2016 (the “Complaint”). 

Defendants also requested Judicial Notice of two Orders by Judge George V. Spanos in Case 
No. MSC08-01602 and an Appellate Court Order (A137331) arising out of the same case. This 
request, although not made by a regularly noticed motion and instead made by declaration, was 
not opposed by the Plaintiffs. Defendants’ improper request for judicial notice is denied. 
However, given that judicial notice is unnecessary for the Court to consider orders arising out of 
the same case, and the fact that the Machaiahs have not objected to the Court’s consideration 
of this material (indeed, they attach some of it to their Complaint), the Court has nonetheless 
considered this material in connection with deciding the Demurrer. 

The Demurrer argues that the claims and relief requested in the Complaint are barred by the 
doctrine of res judicata. The Demurrer also argues that easement by necessity is not at issue in 
this case. Finally, the Demurrer requests attorneys’ fees under California Code of Civil 
Procedure § 128.5 or alternatively under the Mutual Release and Settlement Agreement 
executed by the parties. 

The Complaint alleges causes of action for 1) declaratory relief; 2) quiet title to easement; 3) 
extinguishment of easement; 4) expungement of lis pendens; and 5) temporary, preliminary, and 
permanent injunction.  

Factual Background 

According to the allegations of the Complaint, Plaintiffs and Defendants own adjoining parcels of 
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property located at 1321 Dewing Lane in Walnut Creek, and 21 Blade Way, respectively. 
Complaint at ¶¶ 1, 2, 7-9. These parcels were both originally part of a single parcel at 1321 
Dewing Lane, Walnut Creek, that was later subdivided into Parcel A and Parcel B. Complaint at 
¶ 6, 7. At the time of subdivision, the Record of Survey referenced a utility easement and a 
“proposed” Right of Way. Complaint at ¶ 7. The creation of the two Parcels A and B left Parcel B 
landlocked if sold to a private party separately. Id. In two transactions on April 21, 2004, Ellen 
Hansen sold Parcel A to Nosrat Kermaninejad and Parcel B to the Defendants. Complaint ¶ 8, 
9. Nosrat Kermaninejad later sold Parcel A to the Plaintiffs. Complaint at ¶ 10. Plaintiffs allege 
that no mention or recordation of an easement to Parcel B through Parcel A was reserved or 
granted to the Defendants in this transfer. Id. Plaintiffs further allege that notwithstanding this 
omission, Defendants “fraudulently persuaded the [Plaintiffs] into granting them an easement 
across Parcel ‘A’ in favor of Parcel ‘B’ with certain conditions.” Complaint at ¶ 11. 

Procedural History 

The Kilians initially brought suit against the Machaiahs in this Court alleging breach of the 
easement agreement and contract in Case No. 08-01602. Complaint at ¶ 11. The Machaiahs 
cross-complained against the Kilians. Id. The parties went to mediation and executed a Mutual 
Release and Settlement Agreement (the “Agreement”). Complaint at ¶ 12, Ex. F. The Kilians 
subsequently contended that the Machaiahs breached the Agreement and moved to enforce the 
Agreement in Case No. 08-01602. Complaint at ¶ 12. Judge Judith Craddick found that there 
was no meeting of the minds with regard to the agreement and denied the motion. Complaint at 
¶ 12, Ex. G. The matter then went to trial. Complaint at ¶ 13. 

Case No. 08-01602 came on for trial on November 30, 2011 and December 19, 2011 and was 
submitted as of January 17, 2012. Complaint at ¶ 13, Ex. H. Judge Judith Craddick found that 
the Machaiahs were entitled to judgment on their cross-complaint that no easement had been 
created across Parcel A in favor of the Kilians’ Parcel B and awarded fees and costs. Id. The 
Kilians thereafter appealed the Judgment and the denial of their request to enforce the 
Settlement Agreement. Complaint at ¶ 14. The Appellate Court reversed and remanded to the 
Trial Court to enforce the Settlement Agreement. Id. Judge George V. Spanos then entered an 
order enforcing the terms of the Settlement Agreement on January 30, 2015. Request for 
Judicial Notice, Ex. A. Subsequently, Judge George V. Spanos entered an order enforcing the 
Settlement Agreement on February 29, 2016. Complaint at ¶ 14, Ex. J. Therein, he ordered “that 
[the Kilians] shall have a private driveway and utility easement affecting Parcel A for the benefit 
of Parcel B shown on a deed from Fred R. Minning to Ellen H. Minning recorded July 24, 2001 
as Doc. 2001-0211758 Official Records of Contra Costa County, California.” Id.  

Plaintiffs allege that subsequent to the Appellate Court’s Remand, the Defendants subdivided 
their 21 Blade way property with their Parcel B into separate parcels. Complaint at ¶ 15. 
Plaintiffs allege that as a consequence, Defendants “created an Easement from Blade Way 
through 21 Blade Way to their Parcel “B,” now designated as 23 Blade Way, City of Walnut 
Creek.” Complaint at ¶ 15. Plaintiffs further allege that as a result “the Easement 
Agreement/Judgment entered February 29, 2016 enforcing the Easement Agreement across 
their property located at 1321 Dewing Lane, Walnut Creek, CA, should be extinguished.” 
Complaint at ¶ 16. The Complaint followed. 

Res Judicata/Collateral Estoppel 

A general demurrer lies where the facts alleged in the complaint or matters judicially noticed 
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show that plaintiff is seeking relief from the same defendant on the same cause of action as in a 
prior action, or is asserting an issue decided against plaintiff in the prior action. Here, 
Defendants contend that the claims and the relief requested in the Complaint are barred by the 
doctrine of res judicata. 

Res judicata’s primary aspect, claim preclusion, operates as a bar to the maintenance of a 
second suit between the same parties on the same cause of action. In res judicata’s secondary 
aspect, collateral estoppel, the prior judgment operates in a second suit, based on a different 
cause of action, as an estoppel or conclusive adjudication as to such issues in the second 
action as were actually litigated and determined in the first action. Boeken v. Philip Morris USA, 
Inc. (2010) 48 Cal. 4th 788, 792 (plaintiff’s wrongful death action barred by her prior voluntary 
dismissal of loss of consortium action against same defendant). “Collateral estoppel precludes 
the relitigation of an issue only if (1) the issue is identical to an issue decided in a prior 
proceeding; (2) the issue was actually litigated; (3) the issue was necessarily decided; (4) the 
decision in the prior proceeding is final and on the merits; and (5) the party against whom 
collateral estoppel is asserted was a party to the prior proceeding or in privity with a party to the 
prior proceeding.” Zevnik v. Superior Court (2008) 159 Cal. App. 4th 76, 82. 

Extinguishment of Easement 

An express easement is a vested interest in real property. The holder of an easement has a 
right to use the property. Golden West Baseball Co. v. City of Anaheim (1994) 25 Cal. App. 4th 
11, 35; Civ. Code, § 801. By statute: “The land to which an easement is attached is called the 
dominant tenement; the land upon which a burden or servitude is laid is called the servient 
tenement.” Civ. Code, § 803. California Civil Code section 811 defines the four modes by which 
an easement may be extinguished: 1) By the vesting of the right to the servitude and the right to 
the servient tenement in the same person; 2) By the destruction of the servient tenement; 3) By 
the performance of any act upon either tenement, by the owner of the servitude, or with his 
assent, which is incompatible with its nature or exercise; or, 4) When the servitude was acquired 
by enjoyment, by disuse thereof by the owner of the servitude for the period prescribed for 
acquiring title by enjoyment. Cal. Civ. Code § 811. 

Termination of an easement under Civil Code 811 subsection 3 requires that the owner of the 
easement perform an act that permanently prevents use of the easement or results in a physical 
changes of existing conditions to such an extent that the easement cannot be enjoyed without 
imposing a severe burden on the servient tenement. People v. Ocean Shore R.R. (1948) 32 Cal. 
2d 406, 417; see also McCarty v. Walton (3d Dist. 1963) 212 Cal. App. 2d 39, 45 (owner of 
easement constructed a wall across it, but because he also placed a gate in the wall, easement 
was not extinguished). 

 First Cause of Action (Declaratory Relief) 

All the elements of res judicata are met for this claim. Plaintiffs seek “a judicial determination of 
their rights, duties, and/or title to the entire Easement as claimed by the Defendants in this 
action as of September 6, 2006 and that Defendants’ alleged interest therein be terminated and 
declared invalid.” Complaint at ¶ 24. This determination was previously made in Case No. 08-
01602. Judge George V. Spanos ordered “that [the Kilians] shall have a private driveway and 
utility easement affecting Parcel A for the benefit of Parcel B shown on a deed from Fred R. 
Minning to Ellen H. Minning recorded July 24, 2001 as Doc. 2001-0211758 Official Records of 
Contra Costa County, California.” Complaint at ¶ 14, Ex. J. The demurrer is sustained as to this 
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claim, without leave to amend. 

 Second Cause of Action (Quiet Title to Easement) 

Plaintiffs allege that the Defendants’ subdivision of their property rendered “moot” the Easement 
created by the Settlement Agreement over the Plaintiffs’ property. This subdivision of Parcel B 
took place following the appellate court’s order and was not previously litigated between the 
parties. However, Plaintiffs’ reliance on Martinelli v. Luis is inapt. (1931) 213 Cal. 183. Martinelli 
held that an easement of necessity ceases as soon as the necessity to use it ceases. An 
easement by necessity is created in very limited circumstances where (1) the servient and 
dominant tenements were in common ownership at some point in time and (2), as a result of a 
conveyance by the common owner, one parcel became completely landlocked. Moores v. 
Walsh (1st DIst. 1995), 38 Cal. App. 4th 1046, 1049. The easement in this case was created 
and recorded by the original landowners of Parcel A and Parcel B. Request for Judicial Notice, 
Ex. C at 2 (“Creation of Original Easement”). It is not the case that it was created by necessity: 
although it is true that the servient and dominant tenements were in common ownership initially 
and that Parcel B would be landlocked were Parcel A and Parcel B to be transferred to different 
owners, it is also true that the easement was expressly reserved at the time of the original 
subdivision. Id. Furthermore, the easement was later expressly provided for pursuant to the 
Settlement Agreement between the parties which was later enforced by the Court. See 
Complaint at ¶ 14, Ex. J. As a consequence, it is not an easement by necessity and Martinelli 
does not apply. The demurrer is sustained as to this claim, without leave to amend. 

 Third Cause of Action (Extinguishment of Easement) 

Plaintiffs allege that Defendants’ later subdivision of their property extinguished the easement 
under California Civil Code section 811(3) and Martinelli v. Luis. As noted above, Martinelli does 
not apply to an easement by contract and therefore does not operate to extinguish the 
easement at issue here. Termination of an easement under Civil Code 811 subsection 3 
requires that the owner of the dominant tenement perform an act “which is inconsistent with its 
nature or exercise.” This subsection requires that the owner of the easement perform an act 
which permanently prevents use of the easement or results in a physical change of existing 
conditions to such an extent that the easement cannot be enjoyed without imposing a severe 
burden on the servient tenement. See People v. Ocean Shore R.R. (1948) 32 Cal. 2d 406, 417. 
Subdivision of the dominant tenement is not an act which falls under this subsection: it is not 
“inconsistent with [the] nature or exercise” of the easement. However, it is possible that Plaintiff 
may be able to allege facts which might support extinguishment under subsection 3 of California 
Civil Code 811. The demurrer is overruled as to this claim, with leave to amend. 

 Fourth Cause of Action (Expungement of Lis Pendens) 

Neither the operation of res judicata/collateral estoppel nor the failure to extinguish the 
easement under § 811 operates to bar this claim. However, expungement of lis pendens is not 
an independent cause of action; rather, it is relief applied for by motion. The demurrer is 
sustained as to this claim, without leave to amend. 

 Fifth Cause of Action (Temporary, Preliminary and Permanent Injunction) 

All the elements of res judicata are met for this claim. Plaintiffs seek a “Temporary, Preliminary 
and Permanent Injunction enjoining the Defendants, their agents, employees, successors, 
assigns, etc [sic] from utilizing the Easement in any fashion[.]” However, this was previously 
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determined in Case No. 08-01602. Judge George V. Spanos ordered “that [the Kilians] shall 
have a private driveway and utility easement affecting Parcel A for the benefit of Parcel B shown 
on a deed from Fred R. Minning to Ellen H. Minning recorded July 24, 2001 as Doc. 2001-
0211758 Official Records of Contra Costa County, California.” Complaint at ¶ 14, Ex. J. 
Furthermore, injunctive relief is a remedy, not a cause of action. The demurrer is sustained as to 
this claim, without leave to amend. 

Attorneys’ Fees 

Defendants seek attorneys’ fees on two grounds: under California Code of Civil Procedure 
128.5 and under the Mutual Release and Settlement Agreement. The Court does not find the 
Complaint frivolous within the meaning of § 128.5 and declines to grant attorneys’ fees under 
this section. Further, the Complaint was not brought to enforce the terms of the Mutual Release 
and Settlement Agreement and therefore the attorneys’ fees provision of that agreement does 
not apply. The Court declines to grant attorneys’ fees on this grounds as well. 

Conclusion 

The Court considers that the Plaintiffs cannot allege any new or additional facts that would 
change the Court’s conclusion concerning res judicata as to claims one, two, and five. In any 
event, the Plaintiffs had the burden of proving that an amendment could cure the defect, and 
they have not identified any new or additional facts that could be alleged that would require the 
Court to conclude that res judicata did not apply to bar these claims. See Schifando v. City of 
Los Angeles (2003) 31 Cal.4th 1074, 1081 (burden on plaintiff to prove that amendment would 
cure the defect). 
 

  

 6.  TIME:  9:00   CASE#: MSP09-00097 
CASE NAME: C'TORSHIP OF ALBERT R MARCOTTE 
HEARING ON MOTION TO/FOR RECONSIDERATION OF 5/19/16 ORDER 
APPRVING 1ST ACCT FILED BY PAUL MARCOTTE 
* TENTATIVE RULING: * 
 
  The motion to reconsider of Paul Marcotte and Teresa Herigstad (the “moving parties”), 

is granted in part and denied in part. 

1. Timeliness. 

 First, the motion is timely.  Code of Civil Procedure section 1008 clearly states that the 

time runs from the service of notice of the order, and the provision for additional five days for 

mailing applies.  Cases concerning when a party with actual notice of an order is bound by the 

order, and cases concerning a party who waives notice in open court, are not relevant. 

2. The Requirement of an Evidentiary Hearing. 

Second, the moving parties assert that an evidentiary hearing was required, because 

“affidavits and verified petitions may not be considered as evidence at a contested probate 

hearing.”  They rely on Probate Code section 1022 and on Evangelho v. Presoto (1998) 67 

Cal.App.4th 615, 620.  Section 1022 does provide that affidavits may be relied on in an 
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uncontested matter (which this clearly is not).  Evangelho also states, however, that “where the 

parties do not object to the use of affidavits in evidence, and where both parties adopt that 

means of supporting their positions, the parties cannot question the propriety of the procedure 

on appeal.  The trustee’s petition and [the objector’s] written objections were both verified in the 

form of declarations under the penalty of perjury.  Absent an objection, these documents were 

properly considered as evidence.”  (Id., at 620, [internal citations omitted].)  See also Estate of 

Lensch (2009) 177 Cal.App.4th 667, 676 [opposing party objected specifically to petition as 

inadmissible and not proper evidence]; Estate of Bennett (2008) 163 Cal.App.4th 1303, 1309 

[opposing party “while opposing the motion on the merits, also asserted in written opposition 

and at the hearing that the factual conflicts presented by the parties’ competing declarations 

mandated an evidentiary hearing.”].)  Moving parties assert that they were only required to make 

particular objections to the individual items of evidence when offered into evidence at the 

hearing.  This would be correct as to particular statements or items of evidence, but would not 

be the proper method of objecting in general to the use of any affidavits under Probate Code 

section 1022.  In this instance, to determine whether moving parties’ contention is proper 

requires a review of the four different hearings held on the accounting. 

On September 23, 2015, Department 15 held a hearing on a number of matters in this 

case, including the present accounting.  The Court found that the accounting was sufficient in 

some respects, but that it had certain deficiencies, and continued the matter to allow the 

conservator to correct those deficiencies.  This included that the social security benefits were 

community property, and therefore needed to be accounted for, back to the date that Barbara 

Marcotte was appointed as temporary conservator, in 2012.  Counsel for the moving parties said 

nothing about her clients’ right to an evidentiary hearing or the requirements of Probate Code 

section 1022.  Nor did she object that the determinations the Court did make were improper 

based on the lack of live testimony. 

On November 20, 2015, another hearing on the accounting was held in Department 15, 

and the court again noted a number of deficiencies in the accounting.  The parties indicated that 

there were some discovery disputes, and agreed to continue the matter to February 16th, 2016.  

Again, counsel for the moving parties said nothing about an evidentiary hearing or Probate 

Code section 1022.  The Court then advised the parties that as of January 19, 2016, the case 

was assigned to this Court, by name and Department number. 

On February 16, 2016, another hearing on the accounting was held.  By that time, the 

moving parties had filed their Objections to Second Amended First Account and Report of 

Conservator Cynthia Anderson, Petition for Settlement of Account  (filed February 9, 2016), 

which vigorously attacked the substance of the Accounting, but did not request an evidentiary 

hearing or argue that declarations would be insufficient.  Also on February 9, 2016, the moving 

parties filed a Status Report for the February 16, 2016, hearing, which previewed the upcoming 

petition to approve an accounting and noted their objections, but did not request an evidentiary 

hearing or object to the use of affidavits or declarations.  Again, the parties and the Court 

discussed the matter, continuing it to April 2, 2016, and again, the moving parties did not 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/01/16 

 
 

- 9 - 

indicate that they objected to the materials then before the Court, or wished to have an 

evidentiary hearing. 

On April 1, 2016, another hearing on the accounting was held.  Moving parties did not 

request an evidentiary hearing at that time, nor did they object to the consideration of 

declarations or affidavits.  While counsel states that she had witnesses ready to testify, at no 

point did she so advise the Court.  Moving parties state in their Reply to Ms. Anderson’s 

opposition that “April 1, 2016 was the evidentiary hearing on the accounting. […] The evidentiary 

hearing was specifically set in the Long Cause department and was not on the Department 14 

Status Calendar for mere law and motion.”  This assertion is contrary to the facts in the record.  

While it is typical in this County for probate matters to be assigned to Department 14 (the 

probate calendar department) and then be assigned out to another department for necessary 

trials, this case was not treated this way.  Department 14 was disqualified in this matter some 

time ago, and since that time the matter had been assigned to the “trial” department for all 

purposes.  At the November 20, 2015 hearing, Department 15 (then the probate “trial” 

department), was holding a law and motion hearing in this matter.  She specifically advised the 

parties that the matter was reassigned to this Court, i.e., the entire case.  It was not referred to 

this Department for a long-cause trial, but assigned to it for all purposes.  Moreover, even if 

counsel misunderstood the nature of the hearing, she should have said something. 

Accordingly, while preservation of the right to an evidentiary hearing under Probate Code 

section 1022 might not be waived simply by failing to object at the outset, it is waived under the 

particular circumstances of this case, which are that the moving parties participated in four 

separate hearings on the matter, debating both procedure and substance, without once 

indicating that they wished to have an evidentiary hearing in lieu of determining that matter 

based on declarations. 

3. Accounting for Social Security Benefits. 

On September 23, 2015, Judge Fenstermacher ruled that Albert Marcotte’s social 

security benefits were separate property.  (See Marriage of Hillerman (1980) 109 Cal.App.3d 

334, 345.)  She directed that they be accounted for in the next submission.  Ms. Anderson and 

Barbara Marcotte object that Judge Fenstermacher did not have before her the pre-marital 

agreement under which the spouses agreed that funds deposited into any joint account, which 

should excuse accounting for those funds.  In this respect, the moving parties correctly point out 

that the “reconsideration” shoe is on the other foot.  If those parties believed that Judge 

Fenstermacher’s order needed to be reconsidered in the light of the pre-marital agreement, it 

was their duty to move to reconsider.  They did not, and they were required to include those 

funds in the next submission.  Nor was it appropriate for this Court to revisit Judge 

Fenstermacher’s ruling on the issue.  The issue was raised by the moving parties at the hearing 

on April 1, 2016, and the Court ruled did not require that Judge Fenstermacher’s prior order be 

enforced.  This was an error, and the Court has authority to reconsider its own ruling on that 

point.  (LeFrancois v. Goel (2005) 35 Cal.4th 1094, 1105.  (The Court views the April 1, 2016 

ruling as “interim” for purposes of the Court’s authority to correct its own error.)   
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4. Other Grounds 

The other grounds asserted in the motion consist of reargument of matters already made 

known to the Court at the time of the hearing, and do not involve new factual or legal matters.  

Accordingly, they are not ground for reconsideration. 

5. Conclusion 

The Court grants the motion to reconsider in part, specifically that the Conservator shall 

provide an accounting for the use of the conservatee’s social security payments (roughly 

$40,000), from the time that she became trustee, i.e., 2012.  In all other respects, the motion to 

reconsider is denied. 

 

  

 7.  TIME:  9:00   CASE#: MSP15-00576 
CASE NAME: CONS OF JOSEPH M. RICARD 
HEARING RE: PETITION FOR APPOINTMENT OF CTR, PERSON FILED ON 
05/09/16 BY BELINDA MCCARTEY 
* TENTATIVE RULING: * 
 
 Parties to appear.  Tentative ruling procedure does not apply. 

  

 8.  TIME:  9:00   CASE#: MSP15-00576 
CASE NAME: CONS OF JOSEPH M. RICARD 
PROBATE COURT TRIAL RE: PETN APPT OF C'TOR, P/E FILED ON 04/22/15 
* TENTATIVE RULING: * 
 
 Parties to appear.  Tentative ruling procedure does not apply. 

  

 9.  TIME: 10:00   CASE#: MSP14-00302 
CASE NAME: MATTER OF THE WALTER C. PERMAN 
SPECIAL SET HEARING ON: PROBATE COURT TRIAL - WALTER PERMANN SET 
BY DEPT. 39 
* TENTATIVE RULING: * 
 
Parties to appear.  Tentative ruling procedure does not apply. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/01/16 
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